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Right of reply

If one party submits its own expert opinion, it is at the other
party’s discretion whether to respond with its own expert opinion
or counter opinion, as the case may be. The choice will reflect the
actual state of the proceedings and costs of the expert opinion.
If the matter examined by the parties’ expert reports requires
professional knowledge to be assessed, the court should appoint
a new expert. The court’s expert may consult and regard the
parties’ reports due to their professional persuasiveness.

If a court’s expert report is not persuasive, the court may require
the expert to amend their opinion or order a revision expert report
from an expert institute.

Expert testimony in connection with elaborated report depends
on the decision of the court. The court usually asks the parties
if they have any questions about the expert in respect of their
expert opinion. If a party demands the presence of an expert at a
hearing, the expert is usually heard.

Fees

The court’s expert fees incurred during the procedure are paid
by the court. These costs are then accounted to the parties
depending on the result of the dispute.

The parties bear the costs connected with their own expert reports,

including the expert’s fees. Courts, in most cases, refuse to make
the other party reimburse such costs, even in cases of full success.

APPEALS

20. In relation to appeals of first instance judgments in large
commercial disputes:

= To which courts can appeals be made?
= What are the grounds for appeal?

m  Please briefly outline the typical procedure and timetable.

Higher courts decide on appeals against the decisions made by
the regional courts, which act in most commercial disputes as the
courts of first instance. There are two Higher Courts in the Czech
Republic, in Prague and Olomouc.

Typical grounds for an appeal are:

= The lack of jurisdiction of the court deciding in the first instance.
= Procedural errors.

m  Defective factual findings.

= Improper exercising or assessment of evidence.

m  Improper decision-making lacking correct reasoning.

m  Errors in legal assessment.

An appeal must be filed within 15 days of the delivery of the decision
of the court whose decision is contested. Late appeals are rejected.

An appeal must identify the:

m  Contested decision.

m  Contested extent (that is, the particular verdicts which are
challenged).

= Remedy sought by the appellant.

= Reasons for such remedy.

New facts and evidence are generally admitted in appellate pro-
ceedings if they were not available to the parties before the first
instance decision. The appellate court may re-examine evidence.
However, in most cases, it decides on the grounds of the facts as
identified by the court of first instance if it is not defective.

The appellate court must confirm a decision if it is correct on
its merits and, in other cases, change or cancel a decision and
return it to the court of first instance. The CPC does not state
any time-limit for the court to decide, but generally the decision-
making lasts one year or more.

An appellate court’s decision may be subject to recourse by the
Czech Supreme Court.

COSTS

21. Does the unsuccessful party have to pay the successful
party’s costs and how does the court usually calculate any
costs award? What factors does the court consider when
awarding costs (for example, any pre-trial offers to settle)?

Reimbursement of costs generally depends on the success on the
merits. The following rules apply in this respect:

m If a party wins a case in full, the court usually rules that the
unsuccessful party must reimburse the costs of the other
party as well as the court’s costs in full.

= If a party wins a case only partly, the court can proportionately
divide the reimbursement of the costs or it may decide that none
of the parties has the right to be reimbursed by the other party.
However, the court’s costs must be reimbursed proportionately.

m  Even if a party wins a case only partially, the court may award full
reimbursement of the cost to the party, if it was unsuccessful in a
relatively negligible part or if the decision on the amount of fulfil-
ment depended on an expert opinion or the court’s consideration.

m  An unsuccessful party may be entitled to reimbursement of
the costs of a proceeding if the party did not give cause for
the action by its behaviour.

The costs of proceedings include, in particular:

m  Cash expenses of the parties and their representatives, in-
cluding the court tax. The court tax is paid at the beginning
of a court proceeding by the claimant:

in cases of monetary claims: 4% of the value of the dispute;

in other claims: in the amount stated by the enclosure
of Act No. 549/1991 Sb.

The minimum court tax is CZK600 (about US$31), the
maximum is CZK1 million (about US$53,342).

m  The parties’ lost earnings.

m  Cost of evidence, including expert remuneration and
interpreting costs.
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= Remuneration for legal representation. The court calculates
these costs in accordance with the flat rates provided by
Decree no. 484/2000 Coll., and it is applied irrespective of
the actual cost of the affected party. The flat rates in most
cases in large commercial disputes cover only part of the
costs of the parties for their legal representation.

22. Is interest awarded on costs? If yes, how is it calculated?

No interest is awarded on the costs of proceedings. Potential
interest accrued on the principal of the disputed claim must be
awarded together with the principal as one claim.

ENFORCEMENT

23. What are the procedures to enforce a local judgment in the
local courts?

Local judgments can be officially enforced either by the courts or
by the executor offices.

Executors are private subjects who are officially authorised by the Ex-
ecution Act (Act No. 120/2001 Coll.) to perform certain steps instead
of courts to unburden the courts’ agenda. Executors act independently
and for consideration, which is usually paid by the liable party from the
proceeds of the execution. Executors are interested in the quick and
effective enforcement due to the consideration of the enforced amount.
Enforcements of judgments by executors are considered to be generally
more effective than executions managed solely by the court.

If a liable party fails to perform what it was ordered to do under an
enforceable decision voluntarily, the entitled party may file an appli-
cation for execution of the decision by the court or by an executor.
Irrespective of the method of execution, the courts are exclusively
empowered to order the execution, and if a petition is filed with an
executor, it must ask the court for the decision. This application must
be delivered to the court at the seat or residence of the obligated party.

This application must be accompanied at least with an original
or certified copy of the decision imposing the enforced obligation
together with a certificate of enforceability of the decision, or by
other document to which the law attaches the same effect, for
example, a notarial deed with a clause of direct enforceability.

Execution may be ordered and carried out only by the methods
stipulated in the CPC or in the Execution Act. In cases of the
execution of pecuniary sums, wage deduction, sale of movables,
immovables or the whole enterprise comes into question.

CROSS-BORDER LITIGATION

24. Do local courts respect the choice of law in a contract (that
is, if the parties agree that the law of a foreign jurisdiction
will govern the contract)? If yes, are there any areas of law in
your jurisdiction that apply to the contract despite the choice
of law?

Procedures before Czech courts are always held according to
the domestic procedural rules. The choice of substantive law is
regulated by /ex fori (that is, the laws of the jurisdiction in which

the action is brought). Therefore, if the litigation is held in a
Czech court, the choice of law must be allowed by Czech law to

apply.

If there is a relationship with an international element, the par-
ties can choose another substantive law differing from Czech law
and the Czech courts will then recognise the agreement if the
agreement is not restricted.

Some exemptions are, for example, stated in Regulation (EC) No.
593/2008 on the law applicable to contractual obligations (Rome
1), which is fully applicable in Czech courts. Under Rome I, there
are areas with only a limited choice of law, that is, agreements on
transportation, consumer agreements, insurance agreements and
individual labour contracts.

There are also certain areas of law which should remain unaffect-
ed by the choice of law (the mandatory provisions overriding the
choice of laws). These rules are considered to be “crucial” and
help to protect the public interest, political, social or economic
organisation and main principles applicable in the Czech legal
system. In cases of a choice of other law than the law determined
by conflict of law rules, it is not allowed to contradict any manda-
tory provisions stated by constitutional, administrative, criminal
or tax law.

25. Do local courts respect the choice of jurisdiction in a contract
(that is, if the parties agree that claims will be brought in
the courts of a foreign jurisdiction)? Do local courts claim
jurisdiction over a dispute in some circumstances, despite
the choice of jurisdiction?

Czech courts respect the choice of jurisdiction in contracts under
Act No. 97/1963 Coll., on International Private and Procedural
Law. According to this Act, a Czech legal entity in property dis-
putes can state, in writing, the jurisdiction of a foreign court if
one of the parties is foreign.

However, Czech courts do not automatically accept the juris-
diction of foreign courts, even if agreed between the parties. It
must first be verified if the Czech courts do not have an exclusive
jurisdiction over the matter, which would restrict the possibility
of the parties for such court prorogation. If this is verified, the
agreement on prorogation made between the parties prevents the
hearing of the case by the Czech courts. Considering the scope of
commercial disputes, the exclusive jurisdiction of Czech authori-
ties will be given in relation to disputes concerning real estate
property situated in the Czech Republic.

26. If a foreign party obtains permission from its local courts
to serve proceedings on a party in your jurisdiction, please
briefly outline the procedure to effect service in your
jurisdiction. Is your jurisdiction party to any international
agreements affecting this process?

There is no legal duty to obtain permission from foreign courts to
start a court proceeding in the Czech Republic.

The only requirements reviewed by the Czech courts to start
a proceeding are the competency, territorial jurisdiction and
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subject-matter venue. For a Czech court, the relevant rules
relating to the jurisdiction are, among others:

= The CPC.

s Act. No. 97/1963 Coll., on the International Civil and
Procedural Law.

m  Regulation (EC) No. 44/2001 on jurisdiction and the
recognition and the enforcement of judgments in civil and
commercial matters.

27. Please briefly outline the procedure to take evidence from a
witness in your jurisdiction for use in proceedings in another
jurisdiction. Is your jurisdiction party to an international
convention on this issue?

The CPC does not regulate the procedure for taking evidence from
a witness in Czech jurisdiction for the purposes of proceedings in
other jurisdiction. The CPC regulates only legal requests to bring
evidence inside a Czech jurisdiction.

However, the Czech Republic is party to the HCCH Convention on
the Taking of Evidence Abroad in Civil and Commercial Matters
1970, which has more than 40 members. This convention allows
the competent authority of a contracting state to ask an authority
of another contracting state to perform evidence or some other
judicial act originating in another member state.

The Czech Republic is also party to a number of bilateral and mul-
tilateral treaties regulating to legal support between contracting par-
ties. The list of these treaties is available at www.justice.cz/cgi-bin/
sqwl250.cgi/zresortu/smlouvy/smi_04.html. Unfortunately, it is sole-
ly in the Czech language. No English version is publicly accessible.

28. What are the procedures to enforce a foreign judgment in the
local courts?

Judgments rendered by a judicial authority of another state are
enforceable in the Czech Republic if they were issued in civil
matters by civil authorities. To enforce foreign judgments, all of
the following conditions must be met:

= The judgment must be final and its legal status must be
confirmed in an affidavit issued by the competent authority
of the respective state.

m  The judgement is enforceable in the state of its origin.

m  The judgement has been recognised in the Czech Republic.
Judgments concerning property matters are enforceable with-
out the requirement of any special recognition. The recogni-
tion of such judgments is decided as a prejudicial question
and after that the judgement is deemed to have the same
effect as it would have been given by a Czech authority.

Therefore, generally, if the above conditions are met, local courts
recognise judgments made in England and Wales courts.

Judgments cannot be enforced, even if the above prerequisites
are met, if:

m  The Czech authorities have exclusive competence in the
case.

s A Czech authority has already issued a final decision in the
same matter, or a final decision of an authority of a third
state has already been recognised in the Czech Republic.

s The obliged party was deprived of a proper chance to partic-
ipate in the procedure in which the judgment was rendered.

m  The recognition would contravene the Czech public order.

m  Reciprocity between the Czech Republic and the appropri-
ate foreign state is not proved.

The Czech courts do not have any competence to review the judg-
ments, their grounds and reasoning and, subject to fulfilment of
the above conditions, the court must order the enforcement of
the judgment to the extent to which it is petitioned by the entitled
person if this demand is supported by the referred judgment.

For the purposes of a Czech enforcement procedure, any such judgment
must be officially translated. In addition, certain other documentary evi-
dence may be required (for example, an officially authenticated extract
from the Commercial Register of a foreign legal subject, and so on).

Judgments in civil matters and property matters which have been
certified as a European Enforcement Order in an EU member
state must be recognised and enforced in other member states
without the need for a declaration of enforceability and without
any possibility of opposing its recognition.

ALTERNATIVE DISPUTE RESOLUTION

29. What are the main alternative dispute resolution (ADR)
methods used in your jurisdiction to settle large commercial
disputes? Please briefly outline the procedures that are
typically followed and any rules that apply.

The legal regulation presumes a wide range of ADR methods. The
main ADR methods used are:

m  Arbitration. One of the most used types of ADR in the Czech
Republic is arbitration, because it is cheaper, faster and
conducted in private. If parties want to settle their dispute
before arbitrators they must conclude an arbitration clause or
agreement in writing that the property disputes between them
(excluding disputes arising from the enforcement of deci-
sions and incidental disputes), which would otherwise fall
within the jurisdiction of the courts, must be decided by one
or more arbitrators or by a permanent arbitral tribunal which
may be established only in accordance with the law. Arbitral
awards which become enforceable constitute executable title.

»  Financial arbiter. Another special type of ADR is a financial
arbiter. It is a special body appointed by the Chamber of
Deputies that settles only particular kinds of disputes (that is,
disputes between service providers of systems of payment and
their clients or between issuers and users of electronic money
systems), if the Czech court would otherwise be competent.

m  Mediation. Mediation is a conciliatory way of solving compli-
cated situations through a mediator. A mediator is a person
with professional skills that is chosen by the parties to:

hear their problems;
work through the parties’ emotions; and

be responsible for the communication between the parties.
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In contrast to a judge, mediators do not issue any judg-
ment, but only offer non-binding solutions to the parties.
There is no law to govern mediation in commercial disputes.
Fees and the number of meetings are subject to agreement
between the parties and the mediator.

m  Settlement by the court. Settlement is a frequently used
type of ADR within court proceedings. If the nature of the
case permits, the parties can end a proceeding by settle-
ment. The court must always attempt to effect a settlement.
The court must not approve a settlement if it is contrary to
the statutory provisions. An approved settlement has the
effects of a final judgment. However, the court is entitled to
rescind an approved settlement if it is invalid under a provi-
sion of substantive law. The court’s decision on a settlement
between parties has the effect of a decision on merits and
sets an obstacle for further proceedings on the same subject
matter (rei iudicata).

30. Does ADR form part of court procedures or does it only apply
if the parties agree? Can courts compel the use of ADR?

ADR does not form part of the court procedures. The only excep-
tion is the court settlement (see Question 29). Exercising ADR
procedures, including the court settlement, takes place only if
the parties agree. The parties cannot be compelled by the court
to use ADR procedures.

31. Is ADR confidential?

It is fundamental that ADR is confidential in relation to the ADR
body. However, it is not fundamental in relation to the parties to
the ADR procedure, unless they agree otherwise. The judges, ar-
bitrators, financial arbiter and its employees cannot disclose facts
they learn while carrying out their functions. Certain arbitral pro-
cedural rules that the parties address impose the obligation of
confidentiality in relation to the parties, for example, Rules of the
Arbitration Court.

The judges may be relieved from this duty by a special act or
decision of an authorised person. The arbitrators may be relieved
of this duty by the parties or by the chairman of a District Court,
if the parties refuse to do so. Financial arbiters may be relieved
of this duty by the Chamber of Deputies.

If the parties choose to proceed with a mediator and the media-
tor is not otherwise bound by a special confidentiality duty (for
example, due to their membership in some bar association (for
example, attorneys at law)), they should conclude a confidential-
ity agreement with the mediator in a separate agreement.

32. How is evidence given in ADR? Can documents produced
or admissions made during (or for the purposes of) the ADR
later be protected from disclosure by privilege?

The fundamental principle of giving evidence is that the parties
must provide the evidence to prove their statements if appropriate
with respect to the ADR method.

Evidence can be provided by any and all means based on which
the facts can be determined (see Question 18), in particular:

= Testimony of witnesses.
= Expert opinions.

»  Reports and statements of bodies, natural persons and legal
entities.

= Notarial and executory deeds and other documents.

m  Examinations and testimony of the parties.

In relation to the above ADR methods (see Question 29), evi-
dence must be examined, particularly in arbitration proceedings.
Arbitrators are entitled to examine the evidence in arbitration pro-
ceedings if provided to them voluntarily. They are entitled to hear
the testimony of witnesses, experts and the parties if they will-
ingly appear before them, and they may examine other evidence
within the proceedings. Arbitrators have no general competence
similar to the courts to compel the witnesses or experts to attend
hearings or testimony. Nor do they have a right to request evi-
dence which is not entrusted even to the civil courts.

The information and documents provided during or for the pur-
poses of ADR are protected from disclosure to third persons by
the ADR bodies due to the confidentiality of such proceedings
(see Question 31). However, without an agreement between the
parties, the parties are not generally bound by any confidential-
ity duty if the information or document does not contain secret
information within the meaning of Act No. 412/2005 Coll., on
Protection of Secret Information.

The parties are restricted from abusing information that they ac-
quired during arbitral proceedings from the other party, in par-
ticular, information containing trade secrets or which might be
considered as unfair competition.

33. How are costs dealt with in ADR?

Reimbursement of costs depends on the type of procedure and
type of decision-making body.

In relation to arbitration, the Arbitration Act does not specifically
address the costs of arbitration proceedings. The only matter that
it refers to in connection with costs is that the permanent arbitral
courts are allowed to set rules for the reimbursement of the costs
of arbitral proceedings. The rules for cost reimbursements in the
CPC apply accordingly (see Question 21) if the arbitral proceed-
ings do not take place with a permanent arbitral court and the
parties do not make any agreement in this respect. The Rules of
Arbitration Court divide the costs of arbitral proceedings into:

m  The fees of arbitral proceedings.
m  Specific costs incurred by the Arbitration Court.
m  The costs incurred by the parties.

An unsuccessful party may be compelled to pay the successful
party the costs it incurred during the proceeding.

If a settlement takes place, the parties usually also agree on the reim-
bursement of costs. Usually, each of the parties bears its own costs.
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34. Is ADR used more in certain industries? If yes, please give
examples.

It is unclear whether ADR is used more often in certain industries.

35. Please give brief details of the main bodies that offer ADR
services in your jurisdiction.

Arbitration

The main body that offers arbitration services is the Arbitration Court
attached to the Economic Chamber of the Czech Republic and Agri-
cultural Chamber of the Czech Republic (see www.soud.c2).

Financial arbiter

The current Czech financial arbiter is FrantiSek Klufa (see www.
finarbitr.cz).

REFORM

concentration of factual statements and supporting evidence
which must be brought by the parties before or during the first
court hearing (see Question 9). This model of concentration is
often criticised by judges and others. Therefore, it is a question
of how strictly the concentration will be interpreted by the courts.

Recently, there has been some political pressure to limit
arbitration of disputes relating to consumer contracts and
arbitration generally. A bill to amend the Arbitration Act is being
discussed in the Chamber of Deputies of the Czech Parliament.
This bill stipulates that disputes raised from consumer loans will
no longer be arbitrable.

The High Court in Prague has recently stated that arbitration
agreements (clauses) by which an ad hoc arbiter is not appointed
directly, but is appointed by an appointing authority with
reference to a list of arbitrators of non-permanent arbitration
courts, are invalid. This conclusion is controversial in light of
arbitration practice not only in the Czech Republic, but also in
respect of the recommendations of the International Chamber
of Commerce or UNCITRAL Model Law on International
Commercial Arbitration.

36. Please summarise any proposals for dispute resolution reform
and state whether they are likely to come into force and, if
so, when.

The CPC was recently considerably amended so no new
fundamental amendments are expected in the near future.
The main challenge, not only for the parties and their legal
representatives but also for the courts, seems to be the
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